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8 See JOHN WILLIAM STRONG (ED.), MCCORMICK ON EVIDENCE 378 (4th ed. 1992): “Despite a few early
(seemingly extravagant) claims of accurate identifications, subsequent studies providing better
approximations of realistic forensic conditions report misidentifications at rates ranging from 18%
(12% false negatives and 6% false positives) to 70 and 80% (including 42% false positives). Many
scientists continue to express doubts about the reliability and validity of the current technique.”
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A witness who is qualified as an expert by knowledge, skill,

experience, training, or education may testify in the form of an

opinion or otherwise if:

the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in

issue;

(a) the testimony is based on sufficient facts or data;

(b) the testimony is the product of reliable principles and methods;

and

(¢) the expert has reliably applied the principles and methods to the

facts of the case.®
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Courts and Prosecutors’ Oligopoly on
Requesting Expert Examination,
Leading to Unfair Trial:

Discussion on the Constitutionality of Articles 198 and 208 of

the Code of Criminal Procedure

Chun-hung Lin\z}/

Abstract

According to Criminal Procedure Law §198 and §208 and court practice, it is still lack
of threshold standards for scientific evidence/expert report admitted into evidence in the
criminal court. Any evidence and/or analysis ordered by the court or the prosecutor can be
admitted into evidence. This evidence admitted rule creates erroneous tendency that the
prosecutor is in a superior position than the defendant to introduce the evidence and the
burden of proof of the credibility of the expert report had been transferred to the defendant;
a clear violation of the presumption of innocence. As such, Taiwan’s admissibility standard
for scientific evidence violates the ICCPR and the Taiwanese constitution’s protection of
due process to its citizens, as well as rights to a fair trial and enjoyment of the presumption

of innocence.
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