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Gerichtshof fiir Menschenrechte ) $2 Bok v. the Netherlands —2&2 » B[ 5 B @ADL
o LU ARSI S 18 12 Bl R & ISR B AT i - FRINTEEd bk PR
Tz - ARTERIERIHE R - HIER SR FH A E R - FIREX M ERREFNE
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HERE R - IR BB BN AREZERE Bok v. the Netherlands —Z&Z e RANA] ©
AR Ry » BIMEEREA T A 2 - NSRS TR BRE B RIS E - MIBFEE NS
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R F e L g —HFRF 5 - O% (P L2FRE) 0184 8 > | 124-140 5
FAER] (2010) > HABREE 4R 2 e —F =2 2 P 3% 670 8L (240 7)) o
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= OFLfafd > (S Fis) o 1528 5 F 207-209 ¢

2 ECHR, Bok v. the Netherlands, 2011, no. 45482/06.
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AR - BN AREEBSEFIRL 2011 4249 BOK v. the Netherlands —2< » 7R 1]
TS FEF IR TR A E UM F R - EREIR M E 2 BTG E S T - B
SR BB YN AREE e R R

(—) EHIEEMGL

1994 4 » B HEIR AMGE R 2 BRHBOLTRRIEREE - O EPER 7 H HAyElEA
AR o PR - RE RS E T TR EY) O KRR HRER AR TR E A I
IRE] T B AHRBAIEIE o HHER ARV MHERIRET R M — i E BN FESF 3 HAEA
BRI T HHRER - AR P AMEE R — LY EIE - o FH R A RIR R i S8
Fri DA bk 2 B SE TR T R R -

1997 4 6 H - M5B HHER AR S M TR IRFIR > BRAEE/\EH
HIARIIGEMI SN - AEEIRFay H S AT 10 BEITHBEE RISl - HHER NEFIA IREH
AR e BEAE 2 A 0 LERVABEEEEE 1R AU HARIERIRE T HERA - BLERR B ERERA
(3 BRI TE & 7R BB BRIV B ™ o« 2 %% - ERER AR B SRR 1A ZE S91A
™ BR LIRERTISEEL 20 BETRE)E - BIAR B AEfs HgeH™ - RS 6
B AR HIFEHE 10 BRBEERWHE - BEEBRIEEETEE - iR ARZE
ST LER < 1999 4 3 H » KIHE & L EHFTSSAEIN EFUERSEME AT -

IERE S @%mhmﬁ*ﬁfgmwm B EF AL DAFR LR kT B
gavd ARERFGL 3 ﬁ%m*%%gﬁﬁmﬁwﬁ g TR ARSI B H
ek g2 ﬁffz-’ﬁﬁiﬁ?i'”ﬁ#? SANEFARLTRER M- BREF A EE YL
PR P AR AERE G TS A E AT LI NI A BELN

PHE A BT EREN RTAREFE  BAVEAMAN AREZ-FRILE
M o
10 ECHR BOK v. the Netherlands, 2011, no. 45482/06, § 6.
11 1d. §7.
12 1d. §9.
1B i5~ &4kdeT™
I<]. If the case ends without imposition of a punishment or measure ..., the former suspect or his heirs
shall be granted compensation out of State funds for his travel and subsistence expenses incurred
for the investigation and the examination of his case, calculated on the basis of the Act on Fees in
Criminal Cases.

2. If the case ends without imposition of a punishment or measure ..., the former suspect or his heirs
may be granted compensation out of State funds for the damage which he has actually suffered
through loss of time as a result of the preliminary investigation and the examination of his case at
the trial, as well as the costs of counsel. This will include compensation for the costs of counsel
during police custody and detention on remand. Compensation for such costs may furthermore be
granted when a case ends with the imposition of a punishment or measure on the basis of a fact for

which detention on remand is not allowed. . o B2 > &r% AEFE A A E - Tl%#ﬁ 5
S M Ge FREEAD T p R
14 ECHR BOK v. the Netherlands, 2011, no. 45482/06, § 10.
15 1d.§11.
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PR L e g - — > BERNRESEETIANERER T EEREHEELRE
R BT - EREMSEEEHEIATE © T e RERTE HIRs HthesR - HAIEFRE
RS EEETAEMNER - BEMN—ERREAWMESLAVEEE L - kR
by BB ETE DL ARAE RS E H I - RBER R ANYID ARERER IR EN
EEMREE SR o BLAL - AE LIRERBE AT YA - thiERE TR AR
rRE FRZ e R EENWCR A &L T - BB RS - WA R A HBAEAR
ERITEDUE T - B EHER AR IRE B DL iR e Fr RE = 2 RN S i SR BV 1 HH AR
AAEAE B HADEREE - [RIIL - FRER AME— SRS AIEIEE - R RN
HIFAMEIAERIRE R EBUE - IR R R Tl 2 37 -

ERREHERARIZC 5L - #5 ERBeRE R UM A (Rl e L Bl R AR N BRI SRR
BH - ES I HAR S BN B HR R AR R » R Beil R MR R H 2 57k ¥E -
Hb 7RI S DA B BURT HE R I 1 2 52, AELBR b S M At SRR A E ™

16 1d. § 12.

7 2o pg AR 25 14 FBHFL2 - LRI R 40T ¢
1. A person who commits a wrongful act (onrechtmatige daad) against another which is attributable

to him, must repair the damage suffered by the other in consequence.

2. Except where there is a ground of justification, the following acts are deemed to be wrongful: the
violation of a right, and an act or omission violating a duty imposed by law or a rule of unwritten
law pertaining to proper social conduct.

3. A wrongdoer is responsible for the commission of a wrongful act if it is due to his fault or to a
cause for which he is accountable by law or pursuant to generally accepted principles (de in het
verkeer geldende opvatting).” |

18 ECHR BOK v. the Netherlands, 2011, no. 45482/06, §13 - Ju ~ : [the applicant and his daughter
claimed that a body for whose acts the State was liable had acted in a wrongful manner towards them
by having brought criminal proceedings against the applicant, and by using criminal investigation tools
(search and seizure) on the basis of a suspicion that had been unfounded from the outset. |

19 1d. § 14.

20 g~ @ Tthe institution of criminal proceedings or use of criminal investigation tools could only be
regarded as wrongful when such proceedings had been brought or such tools used in breach of the law
or with disregard of fundamental requirements

2L jm <~ : Twhere it appeared retrospectively from the criminal investigation — either from the final
decision or otherwise — that the suspicion on the basis of which the criminal proceedings had been
brought or the criminal investigation tool used had been unjustified

22 1d. § 15.

23 Id. § 16.
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ARy > AL BRI FIP A - R AT DAREE T 5138 R B R SE il (1R B 52 < 1
EREAR > 2HR « —  HEFRHEE IR B EERRR C B IE T ) 2 TSR
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24 1d, §17.
25 |d, § 18.
26 1d.§ 19.
27 1d.§37.
28 1q. §38.
29 1. §42.
0 |, § 43.

31 |d. §45 - Jr ¥ : THis acquittal in criminal proceedings did not mean that he was dispensed from the
obligation of having to prove his claim for damages brought in civil proceedings in accordance with the
applicable domestic rules regarding burden of proof. | -

82 1d. § 46.

33 1d. § 48.
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F N BRI 5238151 T 2 4388 (classification of the offense in the law of the respondent
state) | ~ T3EFE{TEZAE (the nature of the offence) | DLz T fi45 mIEESZZIAYH
B AN EHLELEFZE (the possible punishment) | % o [fjg 1983 4E#E » BRUN AKEE
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JEHEE I AN SN R T & .50 © iR - HRBERITTRERZE - RZHIFAI
o B JEHE E [ G B+ S 58 HE S I AR BN A ARE 12 e 1 SEE P o [ o S B K
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% 2 ER.% (EcomHR, E.R. v. Austria, Decision of 24/05/1971) - % id **i% % 4 ¢ 2731 ¥
A 2LE

PAELE ¢ 2 I4%%%’E&Q$%ﬂ§@%4é$#ﬂ’;fﬁaw@&4ﬂiw
2 (StEG 1969 = Strafrechtliches Entschéidigungsgesetz 1969) e #ginkitz ¥ 3% o % i »
1969 & | A48 B2 & Ak iE et e B bkt 50 RIBER AT > Fpt A 5 7"35”"’?5&_ °

38 % ECHR Engel and Others v. the Netherlands, 1976, no. 5100/71; 5101/71; 5102/71; 5354/72,
5370/72.

39 ptw ECHR Minelli v. Switzerland, 1983, no. 8660/79 %% M X <A 3% % : Vass & % 27 g &
(director) » iZR 2 @ 4L Fust "2 2 A% &¢ 27 4 Minelli > &5 = 37H & ﬁév\ 3R E ¥ 50 T
Tii » Vass *“{éqhgr’b A # 4 o Fust hk B a8 25 % » 2 & Minelli e384 40 F] 5 feidi oz

M OAF B A iEd 3T Vass 452 Minelli 07 p 37e07 38 > @ g L2 2R 2 p PRy A
& § a‘f"*%“ B4R FF AR p o S BRAR Minelli I AEE - By %24 R A5 R Fust Gl
Mo A F R & R Minelli f = A2 = mi\ | § "4 E Vass g5 ‘%‘" * o Minelli # JR#-4 %
R OB AEZRL ) B A IR PR iSRG LB RZEF 0% 6 5% 2 1 eaE B
R -

40 ECHR Cleve v. Germany, 2015, no. 48144/09.

A B AR~ i 0 T Zusammengefasst sind Anhaltspunkte einer Suggestion fiir die Kammer nicht
erswhthch. So geht die Kammer im Ergebnis davon aus, dass das von der Zeugin geschilderte
Kerngeschehen einen realen Hintergrund hat, nimlich dass es tatsichlich zu sexuellen Ubergriffen des
Angeklagten zu Lasten seiner Tochter in seinem Auto gekommen ist. Die Taten lieBen sich aber
dennoch weder ihrer Intensitdt noch ihrer zeitlichen Einordnung nach in einer fiir eine Verurteilung
hinreichenden Art und Weise konkretisieren. Die Inkonstanzen in den Aussagen der Zeugin waren so
gravierend, dass konkrete Feststellungen nicht getroffen werden konnten. | -
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TEEIEEE Walter Sax » PR MEFEHEE R AIRYEIERMREE - TERTREIEAESS 11826
1 TE AR R - Ry ?Eféf}? Il (Schuldprinzip ) F s A @I EE
PERIGE - 3 T HEEAE— B A SZIEINY - BIRA A E TSI A G EEES - 5
4k » Rolf Jirgen Koster » fA H B Y M 58 HE & 09 19 1= & =C ( Rechtsvermutung der
Unschuld : historische und dogmatische Grundlagen) 1 » thFEHEIEERKEHITE 1Y
g - T R EIEHEE 2K H — A AR B 5 IR - —EH R REE A B FE E =
16 o A5 - FEEB R IRBE S A - ALE R FEEIIRARESE 20 5655 3 ENik

42 ECHR Cleve v. Germany, 2015, no. 48144/09, §36.

43 Stuckenberg, EGMR, Urt. v. 15.1.2015, Nr. 48144 /09, Cleve v. Germany (Versto3 gegen die
Unschuldsvermutung durch Freispruchsbegriindung), in: StV 2016, S. 5-8 - f§ 2. > & ¥+ & ¢ Carl-
Friedrich Stuckenberg ##23u5 > B A 2T AR 3 BAHFIEER L5 Rzt 5%
F o4 T@%h (Unschuld) | A #EREFRI P AFRNE LN > 5 228 3 0203 m1Ld
TEAF 2 FE e

GG § 1: (1) Die Wiirde des Menschen ist unantastbar. Sie zu achten und zu schiitzen ist Verpflichtung
aller staatlichen Gewalt. ( A 8 g7 ¥ &) > B £ 2 Fl B 8 Bl 975 RpdE? 2 &3% - )

45 Sax, Grundséatze der Strafrechtspflege, in: Bettermann/Nipperdey/Scheuner, Die Grundrechte, Band
I1/2, S. 987, 990 - #& 51 p  Stuckenberg, Untersuchungen zur Unschuldsvermutung, S. 48 Fn. 11
(1997).

GG § 20: (3) Die Gesetzgebung ist an die verfassungsméfige Ordnung, die vollziechende Gewalt und
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HEE R AR P RERZEE - hAh - R AJHEI B (Menschenbild ) ERyimultfkis » (HEIEEE
Hans-Ullrich Paeffgen - fA H K fE Voriiberlegungen zu einer Dogmatik des
Untersuchungshaftrechts HrilHF&RIR - 2K H RS EAE BT 5 ARERIRAVEES -
LUR B e E B LA it & 22405 - B T ABEECK B2Ar (gut) 1Y, EEEE - it
FEEBARIZE " - Pacffgen YENMFRFRy » IS EHEIARLAYEA A SHEMEEL AT R HIZK
—EfEE R EEHEER T IEEEK ) - EERRER B RAREEEUR - 2 T BIARF]
#MEtH ;  (Béndigung des Leviathan) - EH¥E—E "G - GEFY— BRI HFFHE , 09
Bl - ST A RN H B RHETE - I AEIEHEE AR LR ey 1 — {8 mT B
FRALRN o (KL - Paeffgen 3%y > "X EBARMNABILTHARFTRAREYESEE
5°° | ( Somit verstirke das Rechtsstaatsprinzip den in der Menschenwiirdegarantie

begriindeten Achtungsanspruch.) -

HESR T HIARAIHESE ,  (Béndigung des Leviathan) A @34 EIEHEC IR AIERL 2
H R PCPEGEBIE R R AEY) - it - 5 AEIEERL ZEHEsERYE - FlIEE ~ BD
% - B ARNEFTRENIHMER A EF A [ - mFEE R R - BT
KL DU RET TR PESR - A & A R A E R E RTE - manR RAIBESFEHERA -
FRMNERFF—ERFANGSEERA > BiamE T I EARGIBEIZRE DM
BREAGEARRE - ATREZERRENHTREERE - ZEFHOUAMEREAE
SEHEERRIATEEEA LA E - WRARTRIFRELLEREBEREAR "hHEH, B
il > IR IR HEE R R 2 1B -

LLptlargafgiid BOK v. the Netherlands € o ARNSCRERy - i RREHAHI I FURBE
1T R AR B E B R B AR AR - RS B L S P AR HE G F E R SR T /R T PR TN R B
ARER ZAEFITAFAE - 2L - FRANEK I A RETR B it - 8 TR HE 5 I HI B S v BEFE
H - G HE TR REEGGERESE - MR AR < K0k - RSl R

die Rechtsprechung sind an Gesetz und Recht gebunden. ( = ;2 R X &2 24| » (Frcfger 24
WRR 2SR R ] )

47 BVerfGE 19, 342, 349 ; & 4% : [ Diese Unschuldsvermutung ist zwar im Grundgesetz nicht
ausdriicklich statuiert, entspricht aber allgemeiner rechtsstaatlicher Uberzeugung und ist durch Art. 6
Abs. 2 der Europidischen Menschenrechtskonvention auch in das positive Recht der Bundesrepublik
eingefiihrt worden. ; ; ¥ % Stuckenberg (Fn. 45), S. 50 ff.

48 Stuckenberg (Fn. 45), S. 50 f.

Paeffgen, Vorlberlegungen, S. 46, 52, 66. #& 31 p Stuckenberg (Fn. 45), S. 51 Fn. 24.

50 Paeffgen, Voriberlegungen, S. 52 f., 48, 66. ##& 51 p Stuckenberg (Fn. 45), S. 51 Fn. 25.
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The Presumption of Innocence, the
Liability of the State after the
Criminal Compensation:
Comment on the Taiwan High Court 106 Kuo-Zhai-
Zi No. 1 Civil Judgment

L\

Tsung-chi Chenl*’g-l

Abstract

When the criminal liability of the defendant was denied by the highest appellate court,
the defendant is eligible to seek the criminal compensation from the State under certain
conditions. However, after receiving this compensation, can the defendant still claim for
compensatory damages against the State in connection with the wrongful criminal
proceedings? After reviewing the judgements from Taiwan High Court and the European
Court of Human Rights, this article argues that the court should weigh heavily with the
application of the principle of presumption of innocence when making decision of such
cases, but the defendant should not be exempted from the burden of proof which he
asserted; and the wrongfulness here, is not only a normative violation. Based on the Dutch
judicial practice, the court must review retrospectively whether the investigation was
initiated by unjustified reasons at the early stage of the criminal procedure. The courts in

Taiwan may take valuable advice from here.

Keywords: the principle of presumption of innocence, criminal compensation,

European Court of Human Rights, doorsill theory

*  Attorney; LL.M., National Taipei University.
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